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In September 2007, the University of
California announced that it had been
awarded a $4.7 million grant from the
National Institutes of Health to study the
biological effects of exposure to benzene
and other substances. In particular, the
study will map out adducts — compounds
produced by the body when proteins react
with chemicals — and their relationship to
exposure to benzene found in gasoline,
cigarrettes and other sources. The study
will be conducted by a newly created
Center for Exposure Biology at the UC
Berkeley campus.

The study of adducts as a biomarker' is
described by the researchers as a more
long-term, stable indicator of exposure
than direct measurement of benzene in
the blood, which is only useful for deter-
mining recent exposures. The researchers
will examine both individuals with
leukemia and healthy individuals to deter-
mine the presence of such adducts.

The purpose of this study is to improve
treatment and disease detection. But for
attorneys, such studies raise other issues.
Specifically, would the development of a
widely available medical test that can
determine long-term exposure to benzene
have a significant impact on toxic tort
claims?

Current Means Of
Demonstrating Exposure

The federal Reference Manual On
Scientific Evidence (2" Ed. 2000) states
that there are three ways of demonstrating
exposure in the context of toxic tort liti-
gation: (1) mathematical modeling; (2)
direct measurements of the medium
involved, e.g., air, water, food or soil; and,
(3) biological monitoring, such as blood
tests or urinalysis. Id. at p. 424.

Currently, mathematical modeling is by
far the most common means by which
plaintiffs demonstrate exposure. However,
modeling is only as accurate as the data
upon which it is based and is easier to
challenge than environmental or biologi-
cal testing. Air monitoring for the pres-
ence of benzene is not widespread and
even when it is conducted, the alleged
exposure may have taken place many
years in the past, making it likely that the
data is either no longer available or is
without an evidentiary foundation for its
introduction in court. In contrast, if bio-
markers for long-term exposure to ben-
zene could be identified through a reli-
able, readily available medical test, they
could become an important source of evi-
dence in benzene exposure litigation.

Continued on Page 4
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New Study Focuses On
Benzene Biomarkers
Continued from Page 1

According to the Agency for Toxic
Substances and Disease Registry
(ATSDR), a unit of the United States
Department of Health and Human
Services, medical tests currently exist
which demonstrate benzene exposure.?
These include measuring benzene in both
the breath and the blood. However, the
ATSDR notes that both tests are only
effective when done shortly after expo-
sure.

Metabolites are also recognized by the
ATSDR as potential biomarkers of ben-
zene exposure. Following exposure, cer-
tain benzene metabolites, specifically S-
phenylmercapturic acid, can be identified
in urine.’ Although the ATSDR describes
the presence of this metabolite as a sensi-
tive indicator of benzene exposure, it is
effective only if testing is done shortly
after exposure. It is not an absolute indi-
cator, however, and it does not necessarily
reflect the level of exposure because this
metabolite may be present in urine due
to sources other than benzene.

Evidence of an alleged exposure to an
injury-causing substance is an element of
the plaintiff’s case in all toxic tort litiga-
tion. This requirement is reflected in
both federal cases following the Daubert
standard for the admissibility of scientific
evidence, see e.g., Wright v. Willamette
Industries (8" Cir. 1996) 91 E3d 1105,
1106, as well as state courts which still
follow the criteria first set forth in Frye v.
United States (1923) 293 E 1013. See,
e.g., Lineaweaver v. Plant Insulation, Co.

(1995) 31 Cal. App. 4" 1409.

Because the current medical tests for ben-
zene exposure are only effective to
demonstrate recent contact with benzene,
they have rarely played a role in litiga-
tion. The latency period for benzene-
induced leukemia is normally estimated
to be between five and 15 years after the
date of first exposure.® Accordingly, so-
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Because [biomarker] testing has not been

routine or applied to large populations of both
healthy and diseased individuals, it has yet to

become part of benzene litigation.

called “benzene leukemia” cases by defini-
tion involve chronic exposure. The cur-
rent short-term tests that directly measure
the presence of benzene in the body are
of no value in this context.

As a result of the current lack of an easily
identifiable biomarker, benzene litigation
often proceeds without any direct evi-
dence that a specific individual has expe-
rienced a harmful level of exposure.
Instead, plaintiffs often rely on estimates
of exposure based on factors such as the
presence of benzene-containing products
in their workplace, the amount of ben-
zene in such products, the duration and
manner in which such products were
used, the size of the work area and exist-
ing ventilation systems and whether per-
sonal protective devices were utilized
while the products were handled.

The problem with this approach is that it
depends on circumstantial evidence,
which is easily challenged. The result is
that there is no bright line test for
whether a model is sufficiently detailed to
be allowed into evidence. This is illustrat-
ed by two federal district court decisions.
In Edwards v.Safety-Kleen Corp. (S.D.
Fla. 1999) 61 ESupp. 2d 1354, the testi-
mony of Dr. Melvyn Kopstein regarding
his estimates of the level of benzene
exposure experienced by the plaintiff
were excluded by the Court because of a
lack of certain supporting data and
because, in the Court’s view, Dr.
Kopstein’s methodologies were not gener-
ally accepted in the relevant scientific
community. In contrast, in Wicker v.
Consolidated Rail Corp. (W.D. Penn.
2005) 371 ESupp. 2d 702, the Court
allowed testimony regarding estimated
exposure levels by the same Dr. Kopstein,

notwithstanding concerns about a lack of
certain supporting data.

Another approach that has been used to
try to demonstrate that a given individual
has developed leukemia due to benzene
exposure is to focus on the resulting
genetic abnormalities. The scientific liter-
ature recognizes that the loss of all or part
of chromosomes 5 and/or 7 have been
associated with occupational exposure to
benzene or benzene-containing solvents.’
However, while this pattern of genetic
damage is potential evidence of benzene-
induced leukemia in a specific individual,
it has not been established that benzene
exposure is the only cause. Likewise, the
value of genetic markers is a constant
source of debate in cases that do not
involve damage to these specific chromo-
somes.

The Use Of Biomarkers In
Other Toxic Tort Cases

Attempts have been made to use bio-
markers as evidence of exposure in other
types of toxic tort litigation. For exam-
ple, in a silicone breast implant case, a
plaintiff’s causation expert relied, in part,
on studies showing biomarkers of silicone
exposure in women with implants.
However, that opinion was deemed unre-
liable under Daubert because of improper
scientific methodology and because the
supporting theories had not been tested
and were not generally accepted by the
scientific community.® In cases involving
second-hand smoke, courts have relied
on scientific evidence regarding biomark-
ers and the presence of nicotine metabo-
lites in an individual’s body.” It is widely
accepted that there are certain biomarkers
that indicate exposure to asbestos.® And




the issue of biomarkers has also been
addressed in cases involving exposure to
mold and other allegedly toxic sub-
stances.” Benzene biomarkers can be
expected to play a similar role in litiga-
tion.

The Potential Impact Of Benzene
Biomarkers On Litigation

A widely available test that reflected long-
term benzene exposure through the pres-
ence of adducts could have a potentially
significant impact on litigation. While
the source of exposure may still be chal-
lenged, the fact of exposure would be
established. The current study at UC
Berkeley will examine both sick and
healthy individuals, perhaps determining
baselines or expected levels of adducts in
the human body.

Prior studies have established that certain
adducts are biomarkers of benzene expo-
sure.'” However, because such testing has
not been routine or applied to large pop-
ulations of both healthy and diseased
individuals, it has yet to become part of
benzene litigation. To the extent that
such testing becomes readily available
and is deemed reliable, however, it will
have significant evidentiary and strategic
consequences.

The existence of a test for a reliable bio-
marker certainly will act as a screening
device, eliminating claims by those whose
test results fail to reflect exposure above
baseline levels. On the other hand, plain-
tiffs whose test results reflect significant
prior exposure will have objective proof
of a prima facie element of their claim.
Absent evidence of alternative exposures,
such plaintiffs will also have a strong
argument that their contact with benzene
occurred in an occupational setting.
Plaintiffs who are not tested will be ques-
tioned as to why they refused, with the
implication that they are concerned that
the results will discredit their claims.

The availability of evidence of a biomark-
er may also eliminate much of the focus

on modeling. If a plaintiff has evidence
that they worked with a benzene-contain-
ing product and they have biological
proof of significant prior exposure, the
expensive process of preparing an expo-
sure model may appear to be redundant
and unnecessary.

However, even if testing for a benzene
biomarker becomes widespread, it will
not eliminate all disputes raised by the
need to prove exposure in toxic tort liti-
gation. The significance of the presence
of adducts or other biomarkers at levels
close to the baseline or expected levels
will be contested. Some plaintiffs may
have alternative exposures, such that
those defendants linked to the workplace
may be able to argue that the contact
with benzene occurred elsewhere. And
while plaintiffs with biological proof of
exposure who lack such alternative con-
tact with significant levels of benzene
may be able to trace their exposure to the
occupational setting, there may still be
controversy as to what products were
present, in what amounts and who was
responsible for their development and

sale.
Footnotes

! A biomarker is defined as a detectable
cellular or molecular indicator of expo-
sure, health effects, or susceptibility,
which can be used to measure the
absorbed, metabolized, or biologically
effective dose of a substance, the response
to the substance including susceptibility
and resistance, idiosyncratic reactions,
and other factors or conditions.

Stedman’s Medical Dictionary 28"
Edition, as quoted on www.webmd.com.

? Division of Toxicology and
Environmental Medicine Benzene
ToxFAQ’s, CAS # 71-43-2 (September
2005)

3 Another study suggests that the pres-
ence of t, t-muconic acid in urine is a
biomarker of benzene exposure. T.
Panev, T. Popov, T. Georgieva, D.

Chohadjieva “Assessment of The
Correlation Between Exposure to
Benzene and Urinary Excretion of T, T-
Muconic Acid In Workers From a
Petrochemical Plant” International
Archives of Occupational and
Environmental Health, Vol. 75, Supp. 1,
pp. 97-100 (July 2002)

“ ATSDR, Benzene Toxicity: Physiologic
Effects (available at
htep://www.atsdr.cde.gov/HEC/CSEM/b
enzene/physiologic_effect.html)

> W.S. Stillman, M. Varella-Garcia, J.J.
Gruntmeir and R.D. Irons “The Benzene
Metabolite, Hydroquinone, Induces
Dose-Dependent Hypoploidy In A
Human Cell Line” Leukemia, Vol. 11,
pp- 1540-45 (1997)

¢ Allison v. McGhan Med. Corp. (11* Cir.
1999) 184 E3d 1300, 1313. See also
Barrow v. Bristol-Myers Squibb Co. (M.D.
Fla., Oct. 29, 1998, No. 96-689-CIV-
ORL-19B) 1998 U.S. Dist. LEXIS
23187, 1-127, judg. entered (M.D. Fla,,
October 29, 1998) 1998 U.S. Dist.
LEXIS 22041 (Plaintiff’s expert advocat-
ed “the use of biomarkers to determine
those persons whose immune systems are
activated consistently over a long period
of time. Thus, he contends, the presence
of auto-antibodies may not mean a per-
son has a systemic or other disease, but it
does mean that there is stimulation of the
antibody-forming apparatus and the
adjuvant effect may be present.”
However, the court eventually found that
plaintiff had failed to carry her burden of
proving by a preponderance of the evi-
dence that she had systemic silicone relat-
ed disease.)

7 See Schwab v. Philip Morris USA, Inc.
(D.N.Y. 2006) 449 E. Supp. 2d 992,
1324-1325 (finding that “[e]xtensive
research into the relationship between
research of biomarkers of nicotine in
humans and FTC tar and nicotine yields
demonstrates that lower tar cigarettes do
not provide a reduction in harm....”) See
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also McIntyre v. Robinson (D. Md. 2000)
126 F. Supp. 2d 394, 398, footnote 6
and 7 (in a case involving occupational
exposure to cigarette smoke, plaintiffs
produced urine testing that revealed lev-
els of continine, “ the most widely
accepted biomarker for integrated expo-
sure to both active and passive smoking
and ETS by virtue of its longer half-life
than nicotine in bodily fluids.”)

¢ See e.g, Quickel v. Lorillard, Inc.
(D.N.J., Mar. 31, 1999, Civ. A. No. 95-
5255) 1999 U.S. Dist. LEXIS 23453
(“...as both proposed experts here have
agreed, there are objective biomarkers of
asbestos-related exposure that show up
on the lungs, including asbestosis, bilater-
al pleural plaques, and pleural thicken-
ing.”)

? See Geftcken v. D’Andrea (2006) 137
Cal. App. 4" 1298 (holding that trial
court correctly excluded evidence derived
from the Immunosciences mycotoxin
antibody test and the IBT blood serology
test because “‘[t]here are currently no val-
idated biomarkers of exposure to specific
indoor fungi or their toxins.””) See also
Goewey v. United States (4" Cir., Jan. 30,
1997, No. 95-2257) 1997 U.S. App.
LEXIS 1528 (conc. & dis. opn. of
Butzner, ]) (finding that summary judg-
ment should not have been granted in
favor of defendant, in part, because testi-
mony by plaintiff’s expert who found
biomarkers for toluene in plaintiff raised
a triable issue of material fact as to causa-
tion).

12 K. Yeowell-O’Connell, N. Rothman,
M.T. Smith, R.B. Hayes, G. Li, S.
Waidyanatha, M. Dosemeci, L. Zhang, S.
Yin, N. Titenko-Holland and S.M.
Rappaport “Hemoglobin and Albumin
Adducts Of Benzene Oxide Among
Workers Exposed To High Levels Of
Benzene” Carcdinogenesis, Vol. 19, pp.
1565-1571 (1998)
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Venue

Texas Appeals Court Finds
Venue Improper in Multi-
Plaintiff Benzene Lawsuit

BEAUMONT, Texas — A Texas appel-
late court has reversed a trial court ruling
allowing a multi-plaintiff benzene case to
proceed, finding that the plaintiffs have
not established that each of their claims
arose from the same transactions or
occurrences. Crown Central LLC, et al., v.
Anderson, et al., No. 09-07-308 (Texas 9*
Dist. Ct. App.).

In the Oct. 11 opinion, the Ninth
District Court of Appeals remanded the
lawsuit with instructions to transfer or
dismiss the plaintiffs’ claims.

Five plaintiffs and their respective spous-
es, all of whom claim injury as a result of
exposure to benzene, filed the complaint.
The plaintiffs named DuPont and 71
other defendants in the lawsuit, identify-
ing DuPont as the defendant with a prin-
cipal office in Orange County, Texas.

The trial court found that the plaintiffs
each had independently established prop-
er venue in Orange County, prompting
the instant appeal.

In addressing the appeal, the appellate
court noted that in order to properly
establish venue, the plaintiffs had to
prove that the claims arose out of the
same transaction, occurrence or series of
transactions or occurrences.

“Appellees provided no facts in their peti-
tion to support this allegation nor have
they provided any affidavit or attach-
ments supporting their allegation that all
or a substantial part of the events giving
rise to appellees’ causes of action occurred
in Orange County, Texas,” the court

opined. “Therefore, Appellees failed to

meet their burden to establish venue
based on this venue allegation.”

The court specifically rejected the plain-
tiffs’ main contention that since DuPont
has a principal place of business in
Orange County, venue was proper. The
defendants had countered this argument
by stating that because the complaint
names multiple defendants, the claims
must arise from the same transactions or
occurrences.

The court agreed, stating that the plain-
tiffs failed to provide prima facie proof
that their claims arose out of similar cir-
cumstances.

Noting that the plaintiffs waived their
right to choose the venue when they filed
their lawsuit in an improper forum, the
court instructed the trial court to transfer
the claims to the respective counties of
the defendants’ choosing.

Specifically, the court found that the
claims against Dow Chemical Co., Shell
Qil Co. and Shell Chemical LP should
be transferred to Harris County and the
claims against Berryman Products Inc.,
should be transferred to Tarrant County
because those defendants had presented
sufficient evidence that the claims
belonged there.

The court further directed the trial court
to either establish proper venue as to the
claims against the remaining pending
defendants or dismiss them.

Document is Available
Call (800) 496-4319 or
Search www.harrismartin.com

Opinion Ref# BEN-0710-03

Scheduling Order

Delaware Coordinated

Docket to Move Forward
With 5 Cases

WILMINGTON, Del. — After a meet-
ing between both plaintiff’s and defen-
dants’ liaison counsel and Delaware Judge
Joseph R. Slights III, it has been deter-
mined that five cases will go forward and
be worked up for trial, sources told
HarrisMartin. In re: Benzene Litigation ,
NO. 06-C-BEN-1 (Del. Super. Ct., New
Castle Cty.).

The meeting took place Sept. 20 in the
Delaware Superior Court for New Castle
County, where it was also determined
that those cases not selected will be
stayed.

However, the court said it would allow
those defendants not named in the initial
five cases, but named in other cases
pending in the docket, to participate in
hearings on the five selected cases.

Sources said the five cases selected were
Sengelmann (No. 05C-07-017); Wallin
(No. 05C-07-029); Herring Collins and
either Terp or Mathieson.

The court also indicated its intent to
release a scheduling order outlining dead-
lines for the cases soon.

The Daubert issues previously raised by
the plaintiffs will be decided but it is yet
unclear as to when and whether the court
will require a hearing, briefing or other-
wise, sources told HarrisMartin.

Present at the meeting either in person or
by phone were Bill Kohburn of Simmons
Cooper in Edwardsville, Ill. and Rich
Saville of Saville, Evola & Flint in Alton,
Il for the plaintiffs and Paul Bradley of
Maron Marvel Bradley & Anderson in
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Wilmington, Del.; James Semple of
Morris James in Wilmington, Del.;
Donald Reid of Morris, Nichols, Arsht &
Tunnell in Wilmington, Del.; and
Katherine Mayer of McCarter & English
in Wilmington, Del. for the defendants.

Statute of Limitations

Plaintiffs Defend Challenge to
Statute of Limitations;
Defendants Oppose

BIRMINGHAM, Ala. — A benzene
plaintiff who has challenged Alabama’s
statute of limitations says the issue is ripe
for review by the state’s high court
because the court has yet to address the
constitutional issues or prior conflicting
opinions listed in her petition. Griffin v.
Troy King, Alabama Attorney General, et
al., No. 1061214 (Ala. Sup. Ct.).

Brenda Sue Griffin claims in her Sept. 5
reply brief filed in the Alabama Supreme
Court that the rejection of a similar plea
by another benzene plaintiff earlier this
year was issued as a “no opinion affir-
mance,” which has no precedential value.

Griffin filed her petition with the high
court on July 25, contending that
Alabama’s two-year statute of limitations,
which begins on the date of last expo-
sure, wrongfully precluded her from
bringing a wrongful death action on
behalf of her husband, David Wayne
Griffin. Griffin contends that her hus-
band’s acute myelogenous leukemia and
subsequent death were caused by expo-
sure to benzene-containing products.

In September 2003, David Griffin was
diagnosed with AML, succumbing to the
disease on Feb. 17, 2004. Griffin notes
that her husband’s death occurred less
than two years after his diagnosis and she

@ LITIGATION WATCH-BENZENE

filed her instant complaint on Feb. 16,
20006, less than two years after his death.
A trial court, however, dismissed Griffin’s
complaint as untimely, prompting the
instant petition.

On Aug. 15, the defendants opposed
Griffin’s petition, claiming that the case is
not appropriate for oral argument
because the state’s statute of limitations is
well established and the Alabama
Legislature has repeatedly declined the
opportunity to adopt a discovery rule.

In support of their argument, the defen-
dants pointed to the high court’s January
2007 decision in Cline v. Ashland Inc., in
which the court rejected a benzene plain-
tiff’s challenges to the state’s statute of
limitations.

The defendants argue that the trial court
was correct in dismissing Griffin’s claims
because she is precluded from bringing a
wrongful death action since her husband
would have been barred from bringing

personal injury claims at the time of this

death.

Additionally, the defendants claim that
Griffin lacks standing to challenge the
merits of that rule and even if could chal-
lenge the accrual rule, “she has offered
nothing in this appeal to justify overturn-
ing the prior pronouncements of this
Court, which have consistently found
that the date of last exposure rule is con-
stitutional.”

“Defendants were entitled to dismissal of
the claims against them because no
wrongful death cause of action was creat-
ed at the time of decedent’s death,” the
defendants claim. “The statute of limita-
tions expired on plaintiff’s decedent’s per-
sonal injury claim against these defen-

dants before he died.”

The defendants contend that the
Alabama Supreme Court has had 13
opportunities to overturn the accrual rule
outlined in Garrett v. Raytheon Co., Inc.,

(No. 368 So. 2d 516, 517) and has

declined to do so.

“This Court has repeatedly reiterated,
also most recently in Cline, that the
adoption of a discovery accrual rule is for
the legislature, not this Court,” the
defendants said. “For the same reasons
that plaintiff’s constitutional challenge is
due to be rejected, her plea to overturn
Garrett and its progeny and to adopt a
discovery accrual rule must also fail.”

However, in her reply brief, Griffin con-
tends that she does maintain the proper
standing to challenge the state’s accrual
rule, contending that since she is the only
person authorized by law to bring the
wrongful death action, she is the only
person who can challenge any provision
of law that prohibits her cause of action.

Griffin also challenges the defendants’
reliance on Cline, saying that such cita-
tion violates the Alabama Rules of
Appellate Procedure, which prohibits
attorneys from citing no-opinion affir-
mances in their arguments or briefs.

Counsel for Griffin is Robert Leslie
Palmer and Gregory Andrews Cade of
the Environmental Litigation Group in
Birmingham, Ala. Charles T. Brant of
Colom & Brant in Atlanta are also coun-
sel for Griffin in the Georgia action.

Counsel for the defendants are George
M. Walker, Katie L. Hammett, Joe E.
Basenberg and S. Leanna Bankester of
Hand Arendall in Mobile, Ala.; Richard
Eldon Davis of Cabaniss, Johnston,
Gardner, Dumas & O’Neal in
Birmingham, Ala.; and Sid J. Trant,
Richard H. Monk III and Hallman B.
Eady of Bradley, Arant, Rose & White in
Birmingham, Ala.

Document is Available
Call (800) 496-4319 or
Search www.harrismartin.com

Griffin Petition Ref# BEN-0708-06
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Expert Reports/Sufficiency

Arkansas Benzene
Parties Disagree on
Sufficiency of Pleadings

LITTLE ROCK, Ark. — Plaintiffs in an
Arkansas benzene case have opposed a
motion to dismiss their claims, while sev-
eral of the defendants have sought to
exclude experts proffered by the plaintiffs
who have yet to file their reports. Johnese,
et al. v. Ashland Chemical Inc., et al., No.
06-001632 (E.D. Ark.).

On Oct. 18, several defendants filed a
motion in the U.S. District Court for the
Eastern District of Arkansas to exclude
plaintiff experts who did not provide
reports, saying that of the eight experts
designated by the plaintiffs, only two
provided reports by the court’s Sept. 10
deadline.

The defendants claim that they have only
received reports for Daniel T. Teitelbaum,
M.D., and Thomas A. Selders, Ph.D.,
CIH.

Plaintiffs Wilbert Johnese and Sharon
Denise Johnese claim that Wilbert’s
employment at the Ameron International
Facility in Little Rock, Ark., exposed him
to benzene-containing products, which
ultimately caused him to develop acute
myelogenous leukemia (AML).

On Sept. 18, the Johneses responded to
Shell Oils’ motion to dismiss, saying that
their lawsuit sufficiently asserts a claim
for which relief can be granted.

The plaintiffs specifically argued that
they are entitled to recover from Shell

Oil under res ipsa loquitur because the
doctrine allows for recovery if the defen-
dant owes a duty to the plaintiff and if
the events giving rise to the injury would
not have occurred in the normal course
of proper care.

The plaintiffs say that there is evidence
that Shell Oil manufactured and distrib-
uted the benzene-containing products
that Wilbert Johnese was exposed to and
that the defendant owed a duty of rea-
sonable care.

“At the time of sale and/or distribution of
these products, the Defendants possessed
superior knowledge of the dangerous
propensities of the products,” the plain-
tiffs claim. “The Plaintiffs relied on the
Defenants’ skill, superior knowledge and
judgment to furnish a safe product.
Defendants’ products injured the
Plaintiffs.”

In a Sept. 24 notice of dismissal, the
plaintiffs also voluntarily dismissed
Radiator Specialty from the proceedings
without prejudice.

Counsel for the plaintiffs are Carlos A.
Frenandez, Che D. Williamson and
Damon ]. Chargois of Chargois &
Herron in The Woodlands, Texas; and
Mark Kell of Lampin, Kell, Fagras,
Linson & Custer in St. Peters, Mo.

The defendants are represented by Sherry
D Bartley, Jeffrey L. Singleton and P.
Benjamin Cox of Mitchell, Williams,
Selig, Gates & Woodyard in Little Rock,
Ark.; James D. Rankin III and Julie
DeWoody Greathouse of Perkins &
Rankin in Little Rock, Ark.; Larry J.
Chilton of Chilton, Yambert, Porter &
Young in Chicago; Kathryn A. Pryor of
Wright, Lindsey & Jennings in Little
Rock, Ark.; Gary M. Draper of Griffin,
Rainwater & Draper in Crossett, Ark.;
Donald H. Bacon of Friday, Eldredge &
Clark in Little Rock, Ark.; Robert E.
Gifford of Steptoe & Johnson in
Clarksburg, W.Va.; Robert G. Bridewell

of Bridewell & Bridewell in Lake Village,
Ark.; Gregg R. Brown and Nancy J.
Griffin of Germer, Gertz, Beaman &
Brown in Austin, Texas; Robert L. Henry
of Barber, McCaskill, Jones & Hale in
Little Rock, Ark.; Thomas S. Streetman
of Streetman, Meeks McMillan PLLC in
Crossett, Ark.; Louis C. Woolf of Woolf,
McClain, Bright, Allen & Carpenter in
Knoxville, Tenn.; George Jay Bequette Jr.
of Bequette & Billingsley in Little Rock,
Ark.; Andrew C. Schirrmeister III and
Jim C. Ezer of Schirrmeister, Diaz-
Arrastia Brem, LLP in Houston; Charles
Stanton Perry of Haynes & Boone in
Houston; and Jim L. Julian of
Chisenhall, Nestrud & Julian in Little
Rock, Ark.

Documents are Available

Call (800) 496-4319 or

Search www.harrismartin.com

Motion to Exclude Ref# BEN-0710-11
Response to Motion to Dismiss

Ref# BEN-0710-12

Radiator Specialty Dismissal

Ref# BEN-0710-13

Motion to Compel

Court Grants Access to
Settlement Records in
Prior Claims

WINSTON-SALEM, N.C. — A North
Carolina federal judge has granted
motions to compel, allowing two benzene
defendants to seek access to settlement
agreements in a previously-filed lawsuit
and a workers’ compensation claim.
Stromberg, et al. v. Ashland Inc., et al.,
No. 07-332 (M.D. N.C.).

In an Oct. 10 order, Judge Wallace W.
Dixon of the U.S. District Court for the
Middle District of North Carolina found
that information relating to the two prior
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settlements was relevant to the plaintiffs’
instant claims.

Donald and Holly Ann Stromberg con-
tend that Donald’s work at Voith Paper
Service in North Carolina as a rigger in
the shipping department for nearly 10
years exposed him to a variety of organic
solvents, including benzene. The
Strombergs say that Donald developed
myelofibrosis as a result of the exposure.

Both Ashland Inc. and Thermo Fisher
Scientific Inc. filed motions to compel in
August. Ashland sought answers to
whether a workers’ compensation claim
had been settled and whether certain
medical bills were paid as part of the set-
tlement whereas Thermo Scientific
requested information relating to the set-
tlement agreement in a lawsuit filed
against Granite Rock Quarry.

The Strombergs’ counsel instructed the
plaintiffs not to answer questions relating
to either settlements, citing confidentiali-
ty agreements.

The court first addressed information
sought by the defendants relating to the
rock quarry lawsuit, noting that even
though there was a confidentiality clause
in the settlement agreement, it is still dis-
coverable.

The court went on to say that it agreed
“with defendants that the settlement
agreement in the rock quarry lawsuit may
be relevant to Defendants’ claims of cau-
sation and damages here, given that
Plaintiff Donald Stromberg alleged in the
rock quarry suit that his personal injuries
included contracting cancer because of
the defendants’ conduct in the that law-
suit.”

The court ruled that the defendants
could request evidence regarding
Stromberg’s alleged 1998 cancer diagnosis
and noted that this information will most
likely be in medical records and not in
the settlement agreement.

@D LITIGATION WATCH-BENZENE

“Nevertheless, if Defendants can make a
showing that the claimed damages in this
lawsuit were in fact caused, in whole or
in part, by conduct off the defendants in
the prior rock quarry lawsuit, then the
settlement amount may be relevant to the
amount of damages which Plainciff
Donald Stromberg may be entitled to
recover in this lawsuit,” the court found.

The court ordered that in order to pro-
tect the confidentiality of the settlement
agreement, the agreement will be dis-
closed under a protective order.

In addressing whether the plaintiffs must
produce documents relating to a prior
settlement of a workers’ compensation
claim, the court again found that the
information was discoverable. The court
noted that workers’ compensation bene-
fits may set-off liability of a third-party

tortfeasor.

“...I agree with Defendant that both the
amount of the settlement as well as the
terms of the settlement are discover-
able...,” the court said.

Counsel for the Strombergs are Cathy A.
Williams and Michael Pross of Wallace
and Graham in Salisbury, N.C.

Ashland is represented by Clayton M.
Custer of Womble, Carlyle, Sandridge &
Rice in Greenville, S.C. and Rachel E.
Daly of Womble, Carlyle, Sandridge &
Rice in Winston-Salem, N.C. Thomas
Scientific is represented by M. Lee
Cheney and Pankaj K. Shere of
Troutman Sanders in Raleigh, N.C.

Documents are Available

Call (800) 496-4319 or

Search www.harrismartin.com

Order Ref# BEN-0710-15

Ashland Motion Ref# BEN-0709-22
Ashland Memorandum

Ref# BEN-0709-23

Ashland Opposition Ref# BEN-0709-26
Thomas Scientific Motion Ref# BEN-
0709-24

Thomas Scientific Memorandum
Ref# BEN-0709-25

Thermo Scientific Opposition
Ref# BEN-0709-27

Thermo Scientific Reply Brief
Ref# BEN-0710-14

Expert Disclosures

Arkansas Defendant Seeks
Order Compelling Expert
Disclosures

TEXARKANA, Ark. — A benzene
defendant has asked the U.S. District
Court for the Western District of
Arkansas to order the plaintiffs to agree
to a staggered schedule for disclosure of
experts. Russell, et al. v. Ashland Inc., et
al., No. 04-4116 (W.D. Ark.).

In an Oct. 9 motion, Unocal seeks to
enforce expert disclosure, saying that
since the trial of the claims of Arnold
Wayne and Pamela Russell were contin-
ued, they have not been able to agree on
a expert disclosure schedule with the par-
ties.

Trial was originally scheduled for Sept.
17. A scheduling order stipulated that
expert disclosures due dates were to be
staggered prior to trial, the defendants
noted.

When the plaintiffs moved for a continu-
ance, the defendants did not object, but
asked that the expert disclosure guide-
lines remain the same. The court agreed,
awarding the continuance, but maintain-
ing the expert disclosure staggered dead-
lines.

With trial now scheduled for March 24,
2008, Unocal claims that it still has yet
to reach an agreement with the plaintiffs
on when those new staggered deadlines

will be.



“No such commitment has been
obtained from Plaintiffs’ counsel and it is
now critical that the Court enforce the
Stipulation in order to allow Defendants
adequate time to prepare this case for
trial,” Unocal says. “To date, Plaintiffs
have never disclosed their expert reports.”

In a response filed Oct. 12, the plaintiffs
contend that since no new deadlines were
set when the case was continued, justify-
ing a denial of the motion.

“During the summer, defendant’s counsel
did ask plaintiffs to consider staggered
expert disclosure, and while plaintiffs are
not opposed to it, such cannot be on the
schedule proposed by defendant. While
this schedule is similar to the prior sched-
ule, plaintiffs had opposed that schedule
but ultimately relented in order to avoid
an impasse,” the plaintiffs contend.

Counsel for Unocal is Robert L. Henry
II of Barber, McCaskill, Jones & Hale in
Little Rock, Ark.

The plaintiffs are represented by Patrick
J. Hagert and Thomas K. Neill of Gray,
Ritter & Graham in St. Louis, Mo. and
Carl Bush of the Bush Law Firm in Fort
Smith, Ark.

Documents are Available

Call (800) 496-4319 or
Search www.harrismartin.com
Motion Ref# BEN-0710-17
Response Ref# BEN-0710-19

New Complaint

Massachusetts Refrigeration
Technician Files
Benzene Lawsuit

BOSTON — A Massachusetts couple
has filed a benzene complaint in federal

court, contending that more than 30
years of work with benzene and benzene-
containing products has caused the devel-
opment of acute promyelocytic leukemia.
Milward, et al. v. Acuity Specialty
Products, et al., No. n/a (D. Mass.).

Brian and Linda Milward filed the action
on Oct. 14 in the U.S. District Court for
the District of Massachusetts, contending
that Brian’s work as a refrigeration tech-
nician required him to work with several
toxins and carcinogens, including ben-
zene.

The plaintiffs specifically contend that
Brian Milward was exposed to solvents,
naptha, toluene, xylene, benzene and the
benzene-containing product Liquid
Wrench.

“As a direct and proximate result of Brian
K. Milward’s exposure to benzene,
Raffinate, and the other benzene-contain-
ing products set forth above, he devel-
oped Acute Promyelocytic Leukemia and
other blood disorders and disease,” the
lawsuit says.

In the lawsuit, the Milwards invoke the
discovery rule, saying they learned of the
nature of the cause of the illness within
three years of filing the complaint.

The Milwards assert one cause of action
for negligence, claiming that the defen-
dants “owed a duty to users of its prod-
ucts, breached that duty and were negli-
gent and failed to use ordinary care by
eliminating benzene in their products.”

The plaintiffs are represented by James
D. Gotz of Kreindler & Kreindler in
Boston.

Document is Available
Call (800) 496-4319 or
Search www.harrismartin.com

Complaint Ref# BEN-0710-18

Settlement

Parties in Texas Benzene (ase
Reach Settlement a
Month Before Trial

MARSHALL, Texas — Just a month shy
of their scheduled trial date, parties in a
Texas benzene lawsuit have reached a set-
tlement resolving the claims, according to
court documents filed in the U.S.
District Court for the Eastern District of
Texas. Wilson, et al. v. Rycoline Products
Inc., et al., No. 06-286 (E.D. Texas).

In an Oct. 8 report of full settlement,
Mediator James W. Knowles informed
the court that continued negotiations
have resulted in a full settlement with all
the parties.

Charles and Laura Wilson contend that

Charles Wilson was exposed to benzene

while working as a printer and pressman
for nearly 30 years. The plaintiffs allege

that Charles’” myelodysplastic syndrome

developed as a result of this exposure.

On Oct. 9, the defendants filed an unop-
posed motion to stay the proceedings
pending final settlement. Ashland Inc.
says it reached a settlement with the
plaintiffs on Oct. 5 after months of bat-
tles relating to document production.
The order was granted on Oct. 11.

Just days prior to the settlement notice,
Ashland responded to the plaintiffs’
motion to exclude testimony of John
Spencer, an expert witness proffered by

the defendant.

In the response, Ashland refuted the
Wilsons’ contentions that Spencer, a
industrial hygienist, would not have been
qualified to testify.

“As an expert in industrial hygiene,
Spencer has the relevant knowledge, skill,
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experience, training and education to
review and evaluate Wilson’s potential
exposure to benzene from work with sol-

vents,” Ashland had claimed.

In August, the plaintiffs had also claimed
that Ashland was withholding documents
relating to its benzene-containing prod-
ucts. [See related story in the September
2007 issue of Litigation Watch: Benzene].

According to a document filed on Sept.
26 outlining the minutes of a recent
hearing, the court ordered that the par-
ties meet and confer on a list of docu-
ments the plaintiffs identified as out-
standing. Those documents, according to
the court, were to be produced.

Counsel for Ashland Inc. are Ricky A.
Raven, Jonathan B. Shoebotham, Kevin
J. Parks and Morgan L. Gaskin of
Thompson & Knight in Houston.

The plaintiffs are represented by Collen
A. Clark and Keith E. Patton of Schmidt
& Clark in Dallas.

Documents are Available

Call (800) 496-4319 or

Search www.harrismartin.com
Motion to Stay Ref# BEN-0710-05
Mediator Report Ref# BEN-0710-06
Order Ref# BEN-0710-07

Spencer Motion Ref# BEN-0710-09
Spencer Response Ref# BEN-0710-08
Sept. 26 Order Ref# BEN-0710-10

Admissibility

Oral Arguments Held for
Admissibility Dispute in
Benzene (ase

ROCHESTER, N.Y. — A New York

appellate court oversaw oral arguments
addressing an admissibility dispute in a

@D LITIGATION WATCH-BENZENE

benzene case on Oct. 16, sources told
HarrisMartin. Nawrocki v. The Coastal
Corp., et al., No. CA 06-02187 (N.Y.
Sup. Ct., App. Div., 4* Jud. Dept.).

The Fourth Department of the Appellate
Division of the New York Supreme
Court will now decide whether expert
testimony proffered by the plaintiff is
admissible in light of the recent high
court decision in Parker v. Mobil Corp.
[16 A.D.2d 648, 793 N.Y.S.2d 434, 2d
Dept 2005]

In a June 27 reply brief, the defendants
reassert their position that the controlling
caselaw is that expressed in Parker, in
which New York’s highest court excluded
two benzene plaintiff’s experts for failure
to properly quantify the alleged benzene

exposure.

“According to the Court of Appeals, the
‘key’ to Parker and to the instant case is
the relationship, if any, between the actu-
al product at issue and the disease the
Respondent allegedly sustained,” the
defendants claim. “With its decision, the
Parker court rejected the approach
advanced by Respondent’s expert in this
case, to wit, isolating and focusing on the
alleged effects of exposure to a compo-
nent of a defendant’s product without
analyzing the effects, if any actually exist,
of exposure to the product as a whole.”

The appeal stems from claims asserted by
Michael Nawrocki, who claims that he
was exposed to benzene during the course
of his work as a part-time groundskeeper
at a local school district for three years.
Nawrocki also says he was exposed to
benzene during 30 years of buying gas to
fill lawnmowers for personal use as well.
Nawrocki says his development of aplas-
tic anemia was a result of the combined
exposures.

Nawrocki named Kurk Fuel Co., Pautler
Oil Service and the Coastal Corp. in his
lawsuit. The defendants filed in limine
motions to exclude medical causation tes-

timony proffered by the plaintiff. The
trial court denied the motion, prompting

the appeal.

In May, the judge overseeing the appeal
struck the plaintiff’s response brief as
untimely. The judge has since allowed the
brief, sources said. See “NY Court Strikes
Plaintiff’s Brief as Untimely in Medical
Causation Dispute” in the May 2007 issue
of Litigation Watch: Benzene.

In their reply, the defendants say that
Nawrocki cannot isolate gasoline compo-
nents to which he alleges exposure.

The defendants also refute Nawrocki’s
contention that this case should be
looked at as a benzene case, as opposed
to a gasoline case, because “this case is
and always has been about gasoline.”

As such, Nawrocki’s claims fail because
there is “no evidence of a causative link
between exposure to gasoline and the
development of aplastic anemia,” the
defendants assert.

The defendants also rejected the plain-
tiff s contention that because he was
exposed to exhaust vapors, his claims are
different from those in Parker.

“This argument is quite a stretch since
any service station employee would have
been exposed to the exhaust emissions of
cars and trucks that refueled at the serv-
ice station,” the defendants argue. “Yet,
[plaintiff’s expert] does not cite any sci-
entific study or literature that demon-
strates that any gasoline station attendant
or any worker exposed to either gasoline
vapors or gasoline exhaust emissions has
ever developed aplastic anemia as a result
of his or her exposure to gasoline, gaso-
line vapors, or gasoline exhaust during
his or her employment.”

The brief was filed by Gregory J.
Rodriguez of Thorn, Gershon, Tymann
& Bonnani in Albany, N.Y., and Louis
C. Woolf and Howard E. Jarvis of Woolf,



McClane, Bright, Allen & Carpenter in
Knoxville, Tenn.

The plaintiff is represented by Richard
G. Berger of Buffalo, N.Y.

Documents Are Available

Call (800) 496-4319 or

Search www.harrismartin.com
Reply Brief Ref# BEN-0707-06
Motion for Extension

Ref# BEN-0705-16

Brief Ref# BEN-0704-07

Admissibility

Miss. High Court Reverses
$15.5 Million Verdict in
Chemical Injury Case

JACKSON, Miss. — The Mississippi
Supreme Court has reversed a $15.5 mil-
lion verdict in a chemical exposure case,
remanding the case for a new trial based
on the finding that the trial court erred
in allowing testimony of several plaintiff
experts. E.I. Dupont de Nemours and
Company v. Strong, et al., No. 2006-CA-
01005-SCT (Miss. Sup. Ct.).

In the Oct. 18 opinion, from which three
of the Supreme Court justices dissented,
the majority did, however, decline to
extend the “frequency, regularity, proxim-
ity” test to toxic exposure cases other
than those involving asbestos claims.

Glen and Connie Strong first filed their
lawsuit along with 37 other plaintiffs
who claimed that their various health
problems resulted from exposure to tita-
nium dioxide, which was manufactured
at a DuPont plant located near the
Strongs’ residence. The Strongs were the
first of the claims to proceed to trial,
after which a jury awarded $14 million
in compensatory damages and $1.5 mil-

lion in loss of consortium damages.
DuPont appealed, assessing several
assignments of error.

The Supreme Court first rejected
DuPont’s contention that the trial court
wrongfully struck nine of the defendant’s
witnesses, saying that it had already
determined the issue when it ruled on
DuPont’s emergency petition for inter-
locutory appeal, which sought reversal of
the ruling.

The high court did find, however, that
the trial court erred in allowing the affi-
davits of Strong’s treating physicians, Dr.
Sergio Giralt and Dr. Donna Weber, sev-
eral days after trial began.

“The affidavits from Drs. Giralt and
Weber, which altered their deposition tes-
timony, clearly were not furnished to
DuPont sufficiently in advance of the
trial to provide DuPont with a fair
opportunity to prepare to meet the affi-
davits,” the court found. “Nor did they
provide DuPont notice of their intention
to offer the statement and the particulars
of the affidavits....The Strongs attemped,
several days into trial, to use affidavits to
tailor the doctors’ deposition testimony,
thereby adversely affecting a substantial
right of DuPont to have sufficient
advance notice of the information con-
tained in the affidavits before trial.”

The high court also found that James N.
Tarr, the plaintiffs’ air modeling expert,
did not proffer testimony that was specif-
ic to Mississippi, DuPonts plant in
Mississippi or DuPont, therefore render-
ing it improper.

“From Tarr’s line of testimony, the jury
easily could have been misled into believ-
ing that DuPont was guilty of covering
up alleged regulatory violations,” the
court opined.

The court concluded that on remand, the
line of questioning aimed at Tarr should

be specific to DuPont or DuPont’s
employees.

The high court also found error with the
allowance of testimony from a former
DuPont employee who had been injured
while working at the plan, in that it was
not relevant with regards to the Strongs
claims.

“We find that the trial court abused its
discretion and erred in allowing this line
of testimony concerning [the former
employee’s] personal, on-the-job injury
while he was an employee at the DuPont
... plant,” the court said. The court did,
however, reject the challenges to the
employee’s testimony that the DuPont
plant allegedly violated safety guidelines.

Finally, the court addressed DuPont’s
contention that the trial court erred in
not allowing a jury instruction requiring
a finding that Strong was exposed to the
dioxin, that the exposure was frequent
and regular, and that he was exposed in
sufficient proximity to the toxins so that
it was more probable than not that the
exposure caused his injury.

The trial court rejected the jury instruc-
tion, saying the frequency, regularity and
proximity test outlined in Gorman-Rupp
Co. v. Hall, 908 So. 2d 749, 757 (Miss.
2005), was adopted for asbestos litigation
only.

The high court concurred with the trial
court’s interpretation of Gorman-Rupp
Co., stating that “while we find that the
trial court properly denied DuPont’s jury
instruction..., we address this assignment
of error to clarify that in Gorman-Rupp
Co., this Court did not extend this stan-
dard beyond asbestos litigation.”

In a dissenting opinion written by
Presiding Justice Oliver E. Diaz Jr., and
joined in full by Associate Justice James
E. Graves Jr. and in part by Associate
Justices Michael K. Randolph and Ann
H. Lamar, the minority said that “one
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would never know from reading the
majority the basis of Strong’s claims
against DuPont.”

The minority said that they failed to see
how the affidavits entered as evidence
after trial began were any different from
deposition testimony already before the
jury. The dissenting opinion also found
no fault with the testimony offered by
Tarr.

“From all the evidence, the jury could
easily have inferred repeated regulatory
violations by DuPont,” Justice Diaz
wrote. “Tarr’s testimony was based on his
expertise and his own scientific testing,
not ‘accusations of hypothetical regulatory
violations by DuPont.” When considered
alongside the voluminous evidence indi-
cating regulatory violations, any error in
admitting portions of Tarr’s testimony
could not have been so prejudicial as to
‘adversely affect a substantial right’ of
DuPont.”

“Today’s case is yet another example of
this Court’s willingness to overturn a jury
verdict when individuals have been
awarded large damages against corporate
defendants,” the dissenting justice wrote.
“In the last two years, this Court has
been asked to consider at least eight cases
involving large damage awards in favor of
individual plaintiffs, and seven of these
cases have been reversed....Yet, despite
the substantial evidence in this case sup-
porting a jury verdict in favor of the
plaintiffs, the majority finds enough
‘cumulative error’ to warrant a reversal.
At some point, we must defer to the
finders of fact and stop substituting this
Court’s judgment for that of the jury.”

Counsel for the appellants are John G.
Corlew of Watkins & Eager in Jackson,
Miss.; Deborah D. Kuchler of Abbott,
Simses & Kuchler in New Orleans; and
Robert D. Gholson of Gholson, Burson,
Entrekin & Orr in Laurel, Miss.
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The appellees are represented by Alben
N. Hopkins of Hopkins, Barvie &

Hopkins in Gulport, Miss.; and Allen M.

Stewart, James D. Piel and Stephanie
Brooks Lesmes of Allen Stewart, P.C. in
Dallas.

Document is Available
Call (800) 496-4319 or
Search www.harrismartin.com

Opinion Ref# BEN-0710-04

Product ID

Paint Company Files Motion
For Summary Judgment, Says
Product ID Lacking

SEATTLE — A paint company named
as a defendant in a Washington case is
the latest party to file a motion for sum-
mary judgment citing a lack of product
identification in the case. Smith, er al. v.
3M Co., et al., No. 06-2-10994-5 KNT
(Wash. Super. Ct., King Cty.).

In an Oct. 12 motion filed in the
Washington Superior Court for King
County, defendant Preservative Paint Co.
is seeking dismissal of Lavern Smith’s
claims, saying that there is no evidence
that the decedent was exposed to its
products.

LaVern Smith asserted the complaint on
behalf of her husband, James Smith, who
worked at Boeing as a painter for nearly
30 years. Smith’s employment required
him to work with benzene-containing
products, causing him to develop acute
lymphocytic leukemia, the complaint
says.

Preservative Paint claims that the sched-
uling order required the plaintiffs to dis-
close specific information regarding the

identity of benzene-containing products

to which exposure is alleged and details
on where and when this exposure
occurred.

“While plaintiff has disclosed general
work history information and Boeing
records, this information does not fully
comply with the CMO’s requirements
and does not provide sufficient evidence
that Smith was exposed to any benzene-
containing products manufactured by
Preservative Paint,” the motion says.
“The mere presence of benzene-contain-
ing products at the workplacae is not
enough for plaintff to sustain her claim.”

Several other defendants have already
asserted summary judgment motions on
similar grounds. See related story in the
September 2007 issue of Litigation Watch:

Benzene.

Preservative Paint is represented by
Kimberly D. Baker and Vicky L. Strada
of Williams, Kastner & Gibbs in Seattle.

The plaintiffs are represented by Charles
T. Paglialunga of Paglialunga & Harris in
Seattle.

Documents are Available

Call (800) 496-4319 or
Search www.harrismartin.com
Preservative Paint Motion

Ref# BEN-0710-20
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